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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Joint Application by BellSouth Corporation,
BellSouth Telecommunications, Inc.,

and BellSouth Long Distance, Inc. for
Provision of In-Region, InterLATA Services
in Georgiaand Louisiana

CC Docket No. 01-277

N N N N N N N

EVALUATION OF THE
UNITED STATES DEPARTMENT OF JUSTICE

Introduction and Summary

The United States Department of Justice (“the Department”), pursuant to
Section 271(d)(2)(A) of the Telecommunications Act of 1996" (“the 1996 Act”), submits this
evaluation of the joint application filed by BellSouth Corporation, BellSouth Communications,
Inc., and BellSouth Long Distance, Inc. on October 2, 2001, to provide in-region, interLATA
services in Georgiaand Louisiana.

Thisjoint application to the Federal Communications Commission (“FCC” or
“Commission”) is BellSouth’ s third application for the state of Louisiana and itsfirst for the state

of Georgia? In the three years since the FCC' s denia of BellSouth’s Louisiana applications,

! Pub. L. No. 104-104, 110 Stat. 56 (1996) (codified as amended in scattered sections of 47
U.S.C).

2 In November 1997, Bell South filed with the FCC its first application pursuant to section 271 for
authorization to provide interLATA servicein Louisiana. The Department’ s Evaluation concluded that Bell South
failed to demonstrate (1) that it was offering access to the unbundled network element platform (*UNE-platform”),
(2) the ability to provide nondiscriminatory access to its operations support systems (*OSS”), and (3) that all of its
prices (including geographic deaveraging, and rates for collocation and vertical features) were cost-based. In
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BellSouth has made significant progress toward opening its local markets in Georgia and
Louisiana to competition under the active guidance of the Georgia and Louisiana Public Service
Commissions (“PSCs’). CLECsin Georgia, in particular, have made significant gainsin serving
business customers in urban areas using some or all of their own facilities. To alesser extent, the
sameistrue of CLECs operating in Louisiana. The Department has taken these signs of
competitive progress into account in evaluating this application.

CLECs have been less successful in other parts of the local markets in Georgia and
Louisiana. Commercial activity by means of the unbundled network element platform
(“UNE-platform”) and digital subscriber lines (“DSL") has been more limited. An array of
CLECs have lodged credible complaints about the sufficiency of BellSouth’s operations support
systems (“OSS’) and neither the reported performance data nor the results of the third-party OSS
testing relied on in this application are sufficient to determine that these complaints are
unfounded. In addition, BellSouth’s reported performance measures appear to be unreliablein
several significant respects.

In support of its application, Bell South relies on undertakings to make future
improvements in some of these areas. In this Evaluation, the Department notes several other
areas that merit careful scrutiny by the Commission. Therefore, the Department isnot in a

position to support the application on the present record. The Department does not, however,

addition, the Department found that Bell South lacked adequate performance measures. DOJ Louisiana
Evaluation at iii-iv, 4, 10-11, 27-28. The Department’s Evaluation of Bell South’s second L ouisiana application,
filed in July 1998, concluded that Bell South had improved access to its OSS and that competitive entry by
facilities-based carriers and resellers had increased. DOJ Louisiana |l Evaluation at 3-4. The Department noted,
however, that CLEC market penetration remained modest and that there was still virtually no UNE competition.
Id. at 8. The Department also noted that most of the barriers to UNE competition identified in the DOJ Louisianal
Evaluation were still in place. 1d. at 3-4, 26. The FCC denied both applications. FCC Louisiana | Order 1 1;
FCC Louisiana Il Order 1.
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foreclose the possibility that the Commission may be in a position to find that concerns in these

areas have been adequately met prior to the conclusion of its review of BellSouth’s application.

State Commission Section 271 Proceedings

The Georgia and Louisiana PSCs have submitted extensive evauations of BellSouth’'s
performance based on the state filings, which both conclude that Bell South has satisfied the
competitive checklist requirements of section 271. The Louisiana PSC determined that it could
address areas where Bell South’ s performance fell below the stated benchmark through future
proceedings.?  Both Commissions also ordered BellSouth to implement a number of OSS
upgrades within the next several months.* The Department also is concerned about the
capabilities of BellSouth’s OSS. Requiring Bell South to prove nondiscriminatory access to its
OSS before this application is granted is important particularly because its first successful filing

may well serve as the benchmark for evaluation of its OSS in states regionwide.

8 LA PSC Evaluation at 40-41. The Louisiana PSC stated that it would monitor all performance
results during the six-month review process, and if necessary, take action prior to the conclusion of that review. Id.
at 41. The Louisiana PSC also stated that several of the issues raised by CLECs would be addressed through
various continuing proceedings (i.e., six-month interim review, third-party audit and/or the Self-Executing
Enforcement Mechanism (“SEEM”)). Id. at 30, 40-42, 45. In particular, the Commission stated that BellSouth’s
performance needed improvement on several measures, including Order Completion Interval (resale and UNE),
Reject Interval (mechanized resale and UNE), FOC & Reject Response Compl eteness (mechanized and partially
mechanized resale and UNE), Percent Flow-Through Service Requests, Percent Provisioning Troubles within 30
Days (UNE loop/port combination), Average Completion Notice Interval (UNE loop/port combination), and
Percent Repeat Troubles within 30 Days (xDSL). 1d. at 40. Moreover, the Louisiana PSC “believes that such
improvement will occur as the result of implementation of the SEEMs plan.” 1d. Likewise, the Georgia PSC
indicated that several issues would continue to be addressed through six-month reviews, third-party audits, and
monthly performance reports. GA PSC Comments at 126, 129, 131 (addressing service order accuracy, change
control, and the provisioning troubles within 30 days). The Georgia PSC aso stated it would continue to monitor
the average response interval for customer service records (“CSRSs’), and other “problem areas” KPMG identified.
Id. at 90, 126, 129.

4 See BellSouth GA PSC Tr. Ex Parte at 3-4, 13 (requiring BellSouth to implement fully fielded
and parsed CSRs, a single-order process for ordering the UNE-platform, migration of customers by telephone
number, a 30-day time limit to respond to rejected orders, and electronic ordering of line splitting); LA PSC
Evaluation at 12 & Attach. 1 at 4-5 (requiring Bell South to implement parsed CSRs and a single-order process for
UNE-loop combinations).
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A. Georgia PSC Proceedings

Over the past several years, the Georgia PSC has conducted extensive proceedings
concerning BellSouth’s section 271 compliance. Throughout the process, the Georgia PSC has
shown a genuine commitment to implementing market opening measures. The Commission held
numerous dockets, arbitrations, technical conferences, formal hearings, and collaborative
workshops, and actively worked with BellSouth and numerous competing carriers to define the
terms, conditions, and operational details necessary for the development of local competition in
Georgia.® It also adopted permanent service quality performance measurements with retail
anal ogues and benchmarks, and ingtituted a self-executing penalty plan.® The Georgia PSC also
held technical conferences and informal workshops to address CLEC concerns about access to
BellSouth’s OSS,” which traditionally have been weak.®2 Asaresult of these proceedings, and the
efforts of the PSC, Bell South made a number of enhancements to its OSS.°

Recognizing that commercia experience had not fully demonstrated the operational
readiness of BellSouth’s OSS, the Georgia PSC also required Bell South to engage in third-party
testing of its OSS as well as its performance measures.® Although the Georgia KPMG test

provides some evidence of the functionality and operability of BellSouth’s OSS, the test has

5 GA PSC Comments at 1-23; BellSouth GA Varner Aff. 1 9-18.

6 GA PSC Comments at 1-2; BellSouth GA Varner Aff. 1 16-18.

! GA PSC Comments at 12-14.

8 See FCC Louisiana Il Order 11 92-93; FCC Louisiana | Order 1 22; DOJ Louisianall
Evaluation at 26-27; DOJ Louisiana | Evaluation at 18-19.

9 GA PSC Comments at 12-14.

1o Id. at 113; GA PSC Third-Party Testing Petition Order at 1-2.
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significant limitations. First, the Georgiatest was limited in scope.** Although the Commission
ultimately required some additional testing and other improvements, a number of key areas
remained outside the parameters of the test.® Second, unlike in New Y ork, in Georgia KPMG
did not draft the Master Test Plan.** Third, a number of Georgia test “exceptions’ appear to have
been closed without adequate verification that the problems had been resolved.** Findly, KMPG
has not completed the metrics testing ordered by the Georgia PSC.*

B. L ouisiana PSC Proceedings

Since the second denia of BellSouth’s section 271 application for the state of Louisiana,
the Louisiana PSC has conducted a number of local competition proceedings. The Louisiana
PSC, assisted by athird-party consultant, conducted technical discussions and workshops that

resulted in, inter alia, the development of service quality performance measurements with retail

n GA PSC Third-Party Testing Petition Order at 2.

2 Key areas omitted include testing of the systems for electronic ordering of xDSL -related loops
and line sharing; the LENS interface, which is used to place the majority of CLEC orders; the most recent ordering
system, OSS99 (an older version was used instead); documentation and support related to the design and
development of CLEC interfaces; maintenance and repair and billing work centers; and general support processes,
such as for establishing accounts, collocation processes, or training account team personnel. BellSouth Stacy Aff.
11602, 606-07; AT&T GA PSC Post-Hr' g Comments at 29-31; Covad Comments at 4-5, 8-9.

1 KPMG GA MTP Final Report at I1-2 - 11-3; see also FL PSC OSS Testing Order at 6-7 (raising
concerns about the independence of the Georgia OSS test). The Department recognizes that the Supplemental Test
Plan (“STP’) was drafted by KPMG. KPMG GA STP Final Report at 11-3 n.3.

4 AT&T GA PSC Comments at 8-9. Similarly, the Department notes that a number of
performance-related criteria were deemed satisfied even where performance did not meet established Georgia PSC
standards. See, e.g., KPMG GA MTP Final Report at 1V-A-18 - 19 & n. 25 (PRE-1-3-8), IV-D-10 (PRE-4-3-1),
IV-E-10 (PRE-5-3-2), and V-J-17 (O& P-10-3-8). The Department is also gravely concerned by BellSouth’s
admission that it did not process test orders as it would have during the normal course of business. Rather, these
orders were identified as test orders and processed with special management supervision. BellSouth Stacy Aff.
452-54. Such actions should not be condoned as they undermine the integrity of the Georgiatest resultsas a
whole. The Georgia PSC noted that Bell South submitted performance data from all nine states in its region which
indicated that whatever priority was given to manual ordersin Georgia and Florida was short-lived and caused
very little disparity in BellSouth’s actual performance among states. GA PSC Comments at 122-123 n.35.

B BellSouth Stacy Aff. 1 564.
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analogues and benchmarks, and a self-executing enforcement plan (under which BellSouth began
reporting its wholesale performance for July). The Commission aso held hearings concerning the
establishment of rates, including geographically deaveraged rates for UNEs and UNE
combinations, and held workshops to encourage resolution of operational issues.’® To the extent
that commercial experience in Louisiana was insufficient to fully demonstrate that BellSouth’s
OSS is nondiscriminatory, the Louisiana PSC relied on the Georgia OSS test.*’

C. Concurrent Florida PSC Proceedings

BellSouth asserts that its OSS are regional. Although as a general matter concerns
relating to states outside those at issue in the application may not be relevant to section 271
review, here the regiona nature of the OSS indicates that OSS testing conducted in Bell South
states other than Georgia and Louisiana may be relevant to evaluating this application. The
Florida PSC isin the process of determining whether Bell South has complied with section 271. It
considered BellSouth's request that it rely on the Georgia OSS test.® Based on the evidence
presented by competitors, however, the Florida PSC decided that a separate test was required in
order to demonstrate compliance with section 271 requirements.”® The Floridatest is broader in
scope and promises to provide a more robust assessment of BellSouth’s OSS than did the Georgia
OSStest. Indeed, KPMG’s Florida OSS test is identifying problems that were not detected

during the Georgia OSS test -- problems that Bell South is working to fix.?> The Commission

16 LA PSC Evauation at 1-10.

v Id. at 25-30.

18 FL PSC OSS Testing Order at 3-6.

» Id. at 6-7.

2 See BellSouth Stacy Aff. 11595-652 & Attach. 81.
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should be attentive to information generated by the Florida test as well as information about

BellSouth’s ability or willingness to fix any problemsidentified in Florida

. Entry into the Local Telecommunications Markets

The Department looks first to the actual entry in a market as the best indicator of
openness.?! But the Department does not broadly presume that all three entry tracks -- facilities-
based, unbundled network elements and resale -- may be open on the basis of aggregate levels of
entry standing alone.?? Although the Department presumes that fully facilities-based competition
is not hindered in a competitively significant manner based on the entry recorded in Georgia, the
amount of entry does not justify extending such a presumption to other modes of entry in
Georgia. In Louisiana, the amount of entry does not entitle BellSouth to a presumption of
openness as to any mode of entry.

A. Georgia

BellSouth has approximately 4 million retail access linesin its Georgia service area,

divided roughly into 1.5 million business and 2.5 million residential.*® BellSouth estimates that as

2 See DOJ Pennsylvania Evaluation at 3-4 (“The Department first looks to actual competitive
entry, because the experience of competitors seeking to enter a market can provide highly probative evidence about
the presence or absence of artificial barriersto entry. Of course, entry barriers can differ by types of customers or
geographic areas within a state, so the Department looks for evidence relevant to each market in a state.” (Footnote
omitted.)).

z See, e.g., DOJ Missouri | Evaluation at 6-7 (“ The Department presumes that opportunities to
serve business customers by fully facilities-based carriers and resellers are available in Missouri, based on the entry
efforts reflected in SBC’s application. Thereis significantly less competition to serve residential customers. There
also is less competition by firms seeking to use UNEs, including the UNE-platform, and there are some indications
that afailure by SBC to satisfy all of its obligations may have constrained this type of competition.” (Footnotes
omitted)).

= Unless otherwise noted, all line counts and shares stated in this section are based on the
Bell South September Line Counts Ex Parte.
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of September CLECs in Georgia serve approximately 860,000 lines (17.7 percent of the total),*
divided roughly into 570,000 business (28.6 percent of business lines) and 290,000 residentia
(10.2 percent of residential lines). These numbers are categorized by mode of entry in Table 1,
which also presents the net line growth or loss for each category between July and September.

Table1l: CLEC AccessLinesin BellSouth’s Georgia Service Area®

CLEC 3-Month

Line Count | Change
Business Facilities-Based 465,598 13,750
Resdle 22,949 (3,697)
UNE-Platform 79,146 9,392
Business Tota 567,693 19,445
Residentia Facilities-Based 112,239 10,357
Resdle 70,043 (3,326)
UNE-Platform 110,927 36,261
Residential Total 293,209 43,292
Grand Total 860,902 62,737

1. Facilities-Based Entry and Unbundled L oop Entry

One of the most striking facts about these numbersis that facilities-based entry is such a
large proportion of CLEC services. Inthe 17.7 percent of total lines served, facilities-based
service accounts for 11.9 percent of the total lines. Most of the 28.6 percent of business lines
served are facilities-based: 23.4 percent. More than one-third of the 10.2 percent of residential

lines served, 3.9 percent, are facilities-based. In the absence of a showing of significant

2 Estimated market share will vary depending on the methodology used to estimate facilities-based
lines. BellSouth offers two sets of calculations, see Bell South Wakeling Aff. {1 11-18, and the Department relies
on the one based on E-911 database entries, because (1) the database is constructed for an independent purpose,
and (2) it includes only CLEC switched lines, which is consistent with BellSouth’ s inclusion of only switched
linesin itstotal line counts (i.e., both the numerator and denominator include the same types of lines). In any
event, the effective difference between the two methods is small, resulting in estimates that CLECs serve between
17.2 (Method 1) and 17.7 (Method 2) percent of Georgia lines, and between 9.5 (Method 1) and 8.4 (Method 2)
percent of Louisiana lines.

= BellSouth September Line Counts Ex Parte; Bell South Wakeling Aff.
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competitive effect, it seems reasonable to conclude that fully facilities-based entry has not been
unduly hindered by problems associated with obtaining necessary inputs from BellSouth in
Georgia.

In reporting facilities-based entry, Bell South combines service that is fully facilities-based
(i.e., provided entirely over CLECS own facilities) with service via UNE loops. According to
BellSouth, however, only 15 percent of the total facilities-based entry (representing 1.8 percent of
the total linesin BellSouth’s service area) is delivered by means of UNE loops.?® The numbers of
UNE loops for business and residentia customers, respectively, are not available. However,
because UNE loops are such a small proportion of the lines Bell South reports as facilities-based,
it is reasonable to anayze facilities-based numbers as referring amost exclusively to fully
facilities-based service. Likewise, the Department finds the amount of entry using UNE loops too
small to serve as evidence that the costs of acquiring such loops from BellSouth are acceptably
low.

2. Resale and UNE-Platform Entry

CLECs have used the UNE-platform to serve 3.9 percent of the linesin BellSouth’s
service area and resale to serve 1.9 percent. Entry viathe UNE-platform accounts for 4 percent
of business lines and resale accounts for 1.2 percent of such lines. Entrants using the UNE-

platform serve 3.8 percent of all residential lines, and those using resale serve 2.4 percent of such

% Some facilities-based CLEC lines that are not being provided over UNE-loops are, in fact, being
provided over specia access lines from BellSouth. The record does not contain data necessary to quantify the
extent to which CLECs are providing facilities-based service via these special access lines.

9
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lines. Discounting the total number of lines by the number served through CLEC facilities does
not make a material difference in these percentages.”

Nondiscriminatory CLEC access to UNEs in Georgia therefore cannot be presumed on the
basis of the entry numbers. Such accessisimportant if abroad range of residential consumers are
to have a competitive choice for local service now.?® Under these circumstances a showing that
BellSouth, in its commercial provision of inputs to CLECS, is meeting the performance
benchmarks remains an important aspect of assuring that a broad base of customers in Georgia
will have access to CLEC competitors.

The Department continues to believe that resale should be accessible to those competitors
that rely on it.* CLECs reselling BellSouth’s voice services in Georgia have not articul ated
complaintsin this proceeding. Although entry viaresale for both business and residential
customersis declining in Georgia, one reason may be that some CLECs are converting these

customers to UNE-platform service.® Based on the lack of complaints, the Department

& One might have worried that the high number of facilities-based CLEC linestilts the scale
against BellSouth. Subtracting CLEC facilities-based lines from the total lines in the BellSouth service area for
each category only makes a noticeable difference for business lines, where the penetration of UNE-platform and
resale would then be 5.2 percent and 1.5 percent, respectively.

= Although AT& T’ s cable offering in Atlanta is a promising development, the degree to which
residential customers throughout Georgia can benefit from such a service is questionable. Thereisno indication in
the record that higher cost rural customers will receive such service.

BellSouth’ s application presents no data on the extent to which wireless telephony may be a substitute for
fixed wireline residential servicein Georgia. Measures of demand elasticities for wireline service and cross
elasticities between wireline and mobile wireless services may shed light on thisissue. Mobile phones, which were
introduced as a business tool, have become mass market consumer devices nationwide and, for younger consumers,
the preferred method of communication. FCC CMRS Report at 32. The FCC reports that only 3 percent of
wireless customers use mobile phones to the exclusion of wireline service. 1d. The ubiquity of mobile phones
appears to be having the greatest effect on payphone service, which is expected to shrink as wireless penetration
increases. Id. at 32 n.211.

2 DOJNew York Evaluation at 11-12.
0 BellSouth Wakeling Aff. § 27.
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concludes that the Georgia market is open to competitors seeking to resell BellSouth’s voice
services.™

B. Louisiana

BellSouth has approximately 2.3 million retail accesslinesin its Louisiana service area,
divided roughly into 0.7 million business and 1.6 million residential.** Bell South estimates that,
as of September, CLECs in Louisiana serve approximately 215,000 lines (8.4 percent of the total),
divided roughly into 145,000 business (16.8 percent of business lines) and 70,000 residential (4.1
percent of residential lines). These numbers are categorized by mode of entry in the Table 2,
which also presents the net line growth or loss for each category between July and September.

Table2: CLEC AccessLinesin BelSouth’s Louisiana Service Area®

CLEC 3-Month

Line Count [ Change
Business Facilities-Based 109,667 5,901
Resdle 21,398 (3,556)
UNE-Platform 15,745 4,308
Business Total 146,810 6,653
Residential Facilities-Based 964 99
Resdle 63,670 3,303
UNE-Platform 3,119 (408)
Residentia Tota 67,753 2,994
Grand Total 214,563 9,647

s Questions have been raised about whether Bell South must resell DSL services in order to comply

with section 251(c)(4) of the 1996 Act. See ASCENT Comments at 6. The Department defers resolution of this
issue to the Commission.

82 Unless otherwise noted, all line counts and shares stated in this section are based on the
Bell South September Line Counts Ex Parte.

s Bell South September Line Counts Ex Parte; Bell South Wakeling Aff.; BellSouth Line Counts
Errata Ex Parte.
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Overall CLEC penetration into Bell South’s Louisiana service areais much lessthan in
Georgia (8.4 percent compared to 17.7 percent). CLEC penetration by facilities-based entry in
Louisianais 4.3 percent, whereas in Georgiait is 11.9 percent. CLEC penetration by resalein
Louisianais 3.3 percent compared to 1.9 percent in Georgia; penetration by the UNE-platform is
0.7 percent in Louisiana compared to 3.9 percent in Georgia. Only resale penetration is higher in
Louisianathan in Georgia, and even that rate has been falling.

Of the 8.4 percent of total lines served by CLECsin Louisiana, facilities-based service
accounts for half: 4.3 percent. Most of the 16.8 percent of business lines served are facilities-
based: 12.6 percent of the total. Of the 4.1 percent of residential lines served, however, facilities-
based service is 0.1 percent.* Entry viathe UNE-platform accounts for 1.8 percent of business
lines and resale accounts for 2.5 percent of such lines. Entrants using the UNE-platform serve
0.2 percent of al residentia lines, and those using resale serve 3.8 percent of such lines.

In the absence of complaints from CLECSs providing service entirely over their own
facilitiesin Louisiana, the Department concludes that the Louisiana market is open to fully
facilities-based competition. With regard to UNES, however, a showing that BellSouth, in its
commercia provision of inputs to CLECsin Louisiana, is meeting the performance benchmarks
remains an important aspect of assuring that a broad base of customers will have accessto CLEC
competitors.

The number of business customers served viaresale is declining in Louisiana, asin
Georgia. However, CLECs reselling Bell South’ s voice services have not filed complaintsin this

proceeding and the decline may be due to CLEC conversions of these customers to service viathe

i Moreover, the Department is aware that a non-trivial number of residential facilities-based lines
in Louisiana are serving test rather than paying customers.
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UNE-platform service. Based on the lack of complaints, the Department concludes that the

market for resold voice servicesin Louisanais open.

1. Accessto BellSouth’s Operations Support Systems

Accessto fully functional OSSis essential for CLECs to provide their servicesto all types
of customers throughout Georgia and Louisiana using all 